u.s. Department of Labor Office of Administrative Law Judges
90 Seventh Street, Suite 4-800
San Francisco, CA 94103-1516

(415) 625-2200
(415) 625-2201 (FAX)
Issue Date: 26 August 2010

CASE NO. 2009-FRS-00003
In the Matter of

NICOLE ANDERSON,
Complainant,

V.

AMTRAK,
Respondent.

Appearances: Fredric A. Bremseth, Esq.
Thomas W. Geng, Esq.
Bremseth Law Firm, P.C.
for Complainant

Barry Johnsrud, Esq.
Peter Nohle, Esq.
Jackson Lewis LLP
for Respondent

Before: Steven B. Berlin
Administrative Law Judge

DECISION AND ORDER

Introduction

This is a claim under the employee protection provisions of the Federal Rail Safety Act (the
“Act”).! Complainant filed a timely complaint with the Secretary of Labor on November 7,
2007, alleging that Respondent retaliated against her by imposing discipline because she reported
a work-related injury. She also contends that Respondent violated the Act when it delayed
medical treatment for the injury. Following an investigation, the Occupational Safety and Health
Administration found reasonable cause to believe that Respondent had violated the Act.
Respondent timely appealed. The case is before me de novo.

149 U.S.C. § 20109, as amended by the Implementing Recommendations of the 9/11 Commission Act of 2007, Pub.
L. No. 110-53, §1521.



On June 16 and 17, 2009, I held a duly-noticed hearing in Seattle, Washington. The parties were
represented by their respective counsel of record. Complainant testified on her own behalf. She
called as witnesses co-workers Aaron Sanders, John Lane, Darcel Prescott, and Michael Ayers.
She also called her union representatives Philippe Brunelle and Ed Holm. Amtrak called
labor/management official Patrick Gallagher and two managers, Safety Coordinator David
Redding and Yard Superintendent Jeff Duncan. Iadmitted numerous exhibits.” 1 allowed and
now admit the post-hearing submission of the deposition testimony of General Manager Michael
F. Mullins (Administrative Law Judge Exhibit 4) and a stipulated transcript of an OSHA
investigator’s interview of Mr. Duncan (Complainant’s Exhibit 24). Each party submitted a
closing brief. That completed the evidentiary record.

Issues

1.  Did Respondent retaliate against Complainant for reporting a work-related injury? Yes.
Complainant showed that her report of the injury was a contributing factor in
Respondent’s decision to terminate her employment (later reduced to a 30-day
suspension). Respondent failed to show by clear and convincing evidence that it would
have disciplined her regardless of her report.

2. Does Complainant raise a cognizable claim that Respondent delayed or interfered with
her medical care? No. Congress established the relevant employer obligations only
after Amtrak responded to Complainant’s request for medical attention. The legislation
does not apply retroactively.

3. What are Complainant’s remedies? After initially terminating the employment, Amtrak
reinstated Complainant with 30 days’ loss of pay. Complainant is entitled to back
wages for the 30 days, which amounts to $2,000. She is also entitled to lost wages in
the amount of $266.67 for a post-reinstatement 4-day suspension. She is entitled to
compensatory damages of $60,000. Finally, Amtrak must pay Complainant $100,000
in punitive damages in the light of its conscious disregard of its statutory obligations.

Findings of Fact

Complainant has been a coach cleaner for Respondent since the fall of 2000. Tr.42-43; ALJ 1 at
2. Coach cleaners remove trash, clean bathrooms and windows, and restock supplies in the
interiors of train cars. Tr. 43-44; ALJ 1 at 2.

In Seattle, Amtrak coach cleaners generally drive together in a pick-up truck to the depot, board
a train, and perform their duties. Tr. 140. Once the coach cleaners gather the trash into bags,

21 refer to the hearing transcript by page number as “Tr.” At the hearing, admitted into evidence Complainant’s
Exhibits 1 through 24, inclusive, excepting Exhibit 22, which I excluded (“C.Ex.”), and I admitted Respondent’s
Exhibits A through II, inclusive (“R.Ex.”) Tr. 9-10, 207, 392, 410, 502, 513 605. I admitted the parties’ factual
stipulations as ALJ.Ex. 1, the parties’ stipulated exhibit list as ALJ.Ex. 2, and the parties’ statement of disputed facts

and contentions as ALJ.Ex. 3. Tr. 5-6.



they generally leave it on the platform for laborers to dispose of. /d. But at least once weekly
(and perhaps as often as once daily), there are no available laborers, and the coach cleaners put
the trash bags in the pick-up to dump elsewhere.> Tr. 45, 141. Generally, they park the pick-up
adjacent to the platform so they can throw the trash bags into the truck bed without stepping off
the platform. Tr. 108. Tr. 141.

The area where the coach cleaners park is set twelve inches lower than the level of the train
platform. Tr. 50. It’s made up of uneven rock and ballast and has small potholes and cracks.
ALJ Ex. 1 at 3; Tr. 157-59, 164, 215, 249, 493-95. Although Yard Superintendent Duncan
didn’t dispute this description, he said that the surface was “not unreasonably” dangerous and
was similar to other work areas. Tr. 493-95. Amtrak’s managers knew the condition of the
parking area and that the coach cleaners parked there, yet they had not repaired or resurfaced the
area for years. ALJ Ex. 1 at 3.4

While Complainant was doing her job on October 1, 2007, no laborer was available, and she had
to put the trash bags into the back of the pick-up so it could be dumped elsewhere. ALJ Ex. 1 at
3: Tr. 41. As she described it, the truck bed that day was so full that she couldn’t throw the trash
bags from the platform onto the truck.” Tr. 109. Instead, she lifted and carried a trash bag in
each hand and stepped off the platform down the twelve inches to the ballast and rock parking
area.S Tr. 41; ALJ Ex. 2 at 3. As she stepped down, she twisted her ankle and fell to the ground.
Tr. 46, 48-49. She sat there a minute, got up, threw the trash bags in the back of the truck, sat
down in the truck, and took off her boot. /d. She later said that she’d been cautious and watched
where she was going as she stepped off the platform but twisted her ankle anyway. Tr. 49, 126-
27. She denied there was a safer path down to the truck. Tr. 127.

Complainant testified that none of her co-workers was there when she twisted her ankle, but they
soon arrived. Tr. 52. Consistent with this, co-worker Sanders testified that he and another co-

3 Complainant said that there were no laborers available about once weekly. Yard Superintendent Duncan and one
of Complainant’s co-workers said that it was more frequent, closer to once daily (the last train at 4:00 p.m.) plus
weekends. Tr. 169, 453-54. The difference is immaterial: Regardless of the exact frequency with which the coach
cleaners had to get the trash from the platform into the pick-up truck, it remains that it was one of Complainant’s job
duties and that Amtrak’s managers knew this and knew the working conditions in the parking area.

4 After Complainant’s union representatives complained to Washington state officials, on April 2, 2008, the
Washington Department of Labor and Industries investigated and issued findings concerning another rail yard about
a mile from the site of Complainant’s accident. C.Ex. 16; C.Ex. 17; ALJ Ex. | at 6. State investigators found
potholes, standing water, concrete chunks and other debris, which presented a tripping hazard and concluded that
Amtrak failed to ensure safety. Id. Although this was at a different location from the accident site, its condition was
much as the testimony describes the parking area where Complainant was injured, and Mr. Duncan said that area
was similar to other such areas. This shows that Amtrak’s Seattle managers were not as attentive to the safety of
ground conditions as Amtrak’s policy (viz. highest priority to employee and customer safety) and Washington state

law require.

5 Complainant’s co-worker Mr. Sanders could still throw his trash bags because, as he explained, he is taller with
longer arms. Tr. 171, 176.

¢ Co-worker Tana Miller gave two irreconcilable renditions of the accident, one of which conflicts with
Complainant’s account. First, Ms. Miller denied seeing the accident. See R.Ex. EE. Then she said that she’d seen
the accident and that Complainant was also carrying a vacuum cleaner and cleaning equipment along with the two
garbage bags. I discuss these below and reject Ms. Miller’s statements in their entirety.



worker (Ms. Reeder) arrived to find Complainant sitting in the truck in tears with her ankle
swollen to the size of a softball. Tr. 148, 150. Complainant told them about the accident. Tr.
149-50. They got in the truck, Ms. Miller joined them, and they drove to the train yard. ALJ Ex.

1 at 3; Tr. 50.

When they arrived, Mr. Sanders went in and got Yard Superintendent Duncan and
Complainant’s direct supervisor, Tom Walker, who both came out to the truck. ALJ Ex. 1 at 3;
Tr. 52, 152. Complainant and Mr. Duncan have a somewhat — although not entirely — different
recollection of the events that followed.

Complainant testified that she was very upset, in pain, and crying. Tr. 52. According to her, Mr.
Duncan asked if she was reporting an injury, to which she responded yes. Tr. 54. But according
to Complainant, that was not the end of it. Instead, Mr. Duncan asked her if she was sure, to
which she again responded yes, that her ankle hurt, and that she needed to go to the doctor. ALJ
Ex. 1 at 3; Tr. 54. Complainant states that Mr. Duncan then told her that if she drove herself to
the doctor and didn’t report the accident, she wouldn’t have to take a drug test. Tr. 54.
Complainant said she persisted with her request for a doctor, to which Messrs. Duncan and
Walker responded by standing there a minute and then walking back into the office. Tr. 55.
Complainant said she felt intimidated and confused and believed that Mr. Duncan didn’t want

her to report the injury. Tr. 56.

Mr. Sanders said he overheard much of this conversation. He estimated that Messrs. Duncan and
Walker asked Complainant at least five times whether she wanted to report an injury. Tr. 153-
54. He corroborated that, far from telling Complainant that she was required to report the injury,
they suggested that she go to her own doctor and not report the injury. Tr. 154. He said that
Complainant’s response was that she wasn’t able to drive and couldn’t go to her own doctor. Tr.
154. He said there “may have been a little hint of intimidation.”” Tr. 155.

Complainant estimated that 15 to 20 minutes passed before Mr. Walker reemerged from the
office to drive her to a clinic the company uses. Tr. 56-57. On arrival, they found the clinic
closed and went to a different medical facility. Tr. 57; C.Ex. 1 at 1. X-rays were negative,
which indicated that the injury was a sprain. Tr. 58; 66; C.Ex. 1 at 1.

Complainant testified that during this process she cooperated and answered her managers’
questions. Tr. 58. After leaving the hospital, she returned to the office and filled out an accident
report. Tr. 59. On it, she described the accident as: “[I] was carrying garbage to the truck. I
stepped down from the platform and twisted my ankle.” ALJ Ex. 1 at4; C.Ex. | at 1. She stated
as the cause: “stepping on the rocks” and described the injury as a sprained ankle. Id.
Complainant didn’t remember filling out any other paperwork. Tr. 60.

For his part, Mr. Duncan didn’t dispute that he asked Complainant whether she was reporting an
injury; he said it was his usual practice under such circumstances to ask that question. Tr. 422.
He agreed that Complainant looked upset. Although the parties stipulate that Complainant’s

7 Mr. Sanders said the remaining co-workers, Ms. Miller and Ms. Reeder, were not present for this conversation. Tr.
157.



ankle was swollen and that she obviously had been injured, Mr. Duncan said that he didn’t
notice. ALJ Ex. 1 at 3; Tr. 446. He said that when he asked if she were reporting an injury, her
answer was, “Can’t you see my fucking foot?”’® Tr. 446. According to Mr. Duncan, that was
when he took Mr. Walker back to the office to get a packet of blank accident forms for Mr.
Walker to take along with Complainant to the clinic. Tr. 446-48.

Mr. Duncan said that he could have been disciplined as a manager had he asked Complainant
multiple times if she were reporting an accident, and he denied doing it. Tr. 446-47. He denied
suggesting that Complainant drive her own car. He denied that it took 15 to 20 minutes to get
the packet of blank forms but conceded that it was a “matter of minutes.” Tr. 447-48; 469. He
admitted that the clinic Mr. Walker drove to was closed but said it was Mr. Walker who chose
the clinic, that clinic was where they usually went, and he (Mr. Duncan) didn’t know it would be

closed. Tr. 448.

Amtrak policy requires a manager such as Mr. Duncan to let his boss know of any injury, no
matter whether serious or not. Tr. 449-50. As soon as the documentation is ready (which might
take longer when more medical care is required), Mr. Duncan must send an email synopsis to his
boss in Oakland (and his boss’ boss in Wilmington, Delaware). Tr. 449-50. This particular time,
however, he delegated this duty to Mr. Walker, who got the information for the paperwork,
briefed Mr. Duncan, and sent the email to Mr. Duncan’s manager. Tr. 448-50; R.Ex. Q.

When asked at trial if anything struck him the next morming when he saw the accident report that
Complainant filled out, Mr. Duncan testified:

The absence of sharing information, the absence of witnesses, the vague
description of the incident . . . carrying garbage to the truck, how many bags,
which hands, stepping from the platform. It raised a lot of questions.

kR k

What platform? What track? You know, again, I've got to speak to the absence

of witnesses . . .. [Ms. Anderson] works within a group, and at that time of day at
the depot, you know, [that] there was no witnesses I found very hard to believe.
ko ok %

Q: Why did you find it hard to believe there would be no witnesses?

A: Again, Ms. Anderson would be working within a group of employees, four
employees, in a . . . crew-cab-type service body truck, cleaning a train, not to
mention that it’s at a depot with several other Amtrak employees, managers, and
.. . passengers getting on trains.

& Complainant testified that she was in pain and didn’t remember asking Mr. Duncan, “Can’t you see my fucking
foot,” or him asking her if she wanted medical attention. Tr. 124. Amtrak did not argue that any inferences or
conclusions should be drawn from Complainant’s use of rather robust language. Under the circumstances of a
painful injury, an obviously swollen ankle, and that Complainant’s co-workers had just asked Mr. Duncan to come
out because Complainant had been injured, I find Complainant’s choice of language, if she used it, immaterial.



Q: ... What was your reaction to the response, “stepping on rocks,” to what
caused the accident?

A: Well, just that. It’s — it’s vague. What rocks? Where?

% % %

Q: You knew it happened at King Street Station, right?
A: Yes.

Q: Were you familiar with the — the general practices of the group —

A. Yes.

Q: —as they would go and clean the coaches there?

Tr. 451-53. But with Complainant off work with the injury, Mr. Duncan did not ask her for
additional information at that time. Tr. 452.

In an alert to employees the next day, Mr. Duncan stated that Complainant’s injury was “very
preventable” and that basic safety requires a person to watch where she is walking. R.Ex. R.
According to Mr. Duncan, he was able to reach these conclusions within one day and prior to
any investigation for four reasons: (1) at Amtrak, all injuries are preventable, (2) he had the
information that Mr. Walker provided, (3) there were inconsistencies in the injury report, and (4)
his past dealings with Complainant. Tr. 457.

Complainant was off work for two weeks and returned to light duty work. ALJ Ex. 1 at4; Tr.
66; C.Ex. 2. After a few more days, on October 25, 2007, her doctors released her without
restriction and she returned to full duty. C.Ex. 3.

Applicable company policies, handbooks, and rules. Amtrak policy sets employee and customer
safety as a high priority. ALJ Ex. 1 at2. The Company acknowledges that it must provide
employees with a safe workplace, including at the yard where the accident occurred. Id. at 2, 4.
It must provide leadership to prevent accidents and holds itself accountable for safety. Id. at 42
Because it acknowledges that, “Slips, trips and falls are common sources of injury and may
occur when simply walking,” it mandates that “walking surfaces and floors should be designed,
built and maintained for safety.” Id. The Company provides online safety training to managers,
including an explanation of the policy and guidance on how to handle an injury. R.Ex. C at 43.
It also provides workers with a safety handbook, guidance on avoiding falls, and a handbook for
coach cleaners. See R.Ex. G, H, and 3.1

Amtrak requires employees to report all on-the-job injuries and forbids managers from retaliating
when employees report. R.Ex. A at 2. The Company provides an alternative to the employee’s

? The Company states as “aspirational fundamentals” that: (1) all injuries are preventable; (2) all risk can be reduced
or eliminated; (3) prevention of injuries and accidents is the responsibility of each employee; (4) effective training is
essential for excellent safety performance; (5) safety is a condition of employment; and (6) safety is an essential
element of Amtrak business. R.Ex. C at 97.

19 The safety handbook notes that yards can be uneven and present tripping hazards so workers must be watch for
hazards on the ground such as uneven footing. R.Ex. G at 2; Tr. at 166.



direct supervisor to report violations of its policies on work-related injuries and provides
whistleblower protection for employees who report violations. ALJ Ex. 1 at 2.

Managers must investigate on-the-job injury reports according to a prescribed, detailed
procedure.'’ R.Ex. B at 1; R.Ex. C. When an injury is reported, the manager must assess the
seriousness of the injury, notify the proper responder, assist the worker in getting to a
recommended medical facility, report to a Company hotline, and complete certain forms. R.Ex.
A at 3-4.'2 An Accident Investigation Committee (to include at least three managers) must be
organized and an investigative report completed within three days. R.Ex.B at 1-2. Drug and
alcohol testing may be considered under certain circumstances. Id.

The Company undertakes to keep its managers trained in the required investigative procedures.
R.Ex. C. The purpose of the investigation is not to assess blame or assign discipline; it s to
“determine the facts, to analyze these facts, and when appropriate, to recommend reasonable,
practical actions designed to avoid recurrence.” R.Ex. Cat3. As Complainant knew, employees
must cooperate in the investigation. /d. at 2; R.Ex. C at 3.1

Injury rates affect managers’ performance evaluations: a higher injury rate reflects poorly on the
manager’s performance. Tr. 398. Amtrak sets a goal of no more than a certain number of
injuries for each person-hour worked in a department. Tr. 435-36. The Company’s setting a
goal of a limited number of injuries rather than none is consistent with Mr. Duncan’s view that
an expectation for a “perfect year” would be a “delusion” — or at least it must be recognized that
accidents will happen. Tr.437. As Mr. Duncan testified: “Considering the size and scale, the
sheer weight and mass of the equipment we’re maintaining, [the work] is inherently very risky.”

Id.

Meeting the safety goal is a factor in managers’ salary increases, including Mr. Duncan’s. Tr.
435. Performance in this area is one of four factors, about twenty percent of a manager’s
evaluation. Tr. 441-43. To get an annual pay increase, a manager must perform at the highest or
“excellent” level in each performance area, including safety. Tr. 443. Mr. Duncan testified that
he has never missed a raise because of failing to meet the safety goal. Tr. 443-44.

The collective bargaining agreement. Complainant is a member of the J oint Council of Carmen,
Helpers, Coach Cleaners and Apprentices union. ALJ Ex. 1 at 2. The collective bargaining
agreement establishes a progressive disciplinary procedure. Id; Tr. 411. Its aim is not to fire
employees, but to educate them constructively; discipline should not be a tool of intimidation or

' The investigative procedure requires the investigator to secure the scene, identify witnesses, interview them,
analyze the facts and, if there is a serious injury, determine the cause. R.Ex. C at 4-5. The investigator must then
determine whether anything needs to be corrected or whether additional training, changes in process, or controls are
needed to prevent recurrence. /d. at 8. The corrective action should occur and the report be distributed. Id.

Nothing in the process speaks to discipline.

12 The forms are an injury/illness report; the employee’s personal statement; a medical information and consent
form; and an accident investigation form used to determine potential causes and recommend corrective action.

R.Ex. A at 3-4.

'3 Company policy also requires managers to facilitate medical treatment for injured employees, not interfere with or
discourage treatment. ALJ Ex. ] at 1.



harassment. Tr. 411. As Mr. Duncan testified, suspension and termination are the ultimate
disciplinary tools. Tr. 563. Generally, if a suspension is assessed, it is deferred and not imposed
if for the next six months the employee doesn’t break any other disciplinary rule. R.Ex. D at 23.

If the Company contemplates discipline, it must give notice of intent within 30 days of the
incident that gives rise to the discipline. ALJ Ex. 1 at 2. A meeting with union representatives
and the worker follows, at which the Company specifies the discipline it proposes and there
generally is an effort at an informal resolution. /d. This can involve a “waiver” process,
whereby the worker waives the investigation and grievance process and admits to at least some
responsibility, and the Company imposes lesser discipline. Tr. 132. According to a union
representative, employees often sign waivers because they fear harsher discipline if they pursue
the full process. Tr. 256. As discussed below, Mr. Duncan confirmed that it is the Company’s
practice to impose harsher discipline when the worker declines the waiver process. See Tr. 511.

Failing informal resolution at the meeting, the Company gives notice of a “formal investigation.”
ALJ Ex. 1 at 2. The Company must conclude the investigation within 15 days and must decide
on the discipline to be imposed within another 15 days. 1d.

The investigation takes the form of a hearing before a Company official known as a “hearing
officer.” Management and union representatives question employees (not under oath) and can
present other information, and the hearing officer writes a decision. If the hearing officer finds a
rule violation, the matter returns to the employee’s manager (here Mr. Duncan) to set the
discipline; the hearing officer doesn’t determine how severe the discipline is. If dissatisfied, the
union may grieve the discipline to an Amtrak labor/ management official. See R.Ex. BB. The
grievance procedure has still further steps that didn’t come into play here. R.Ex. D at 23.

The safety investigation. Amtrak’s manager accountable for safety within Complainant’s
department is Mr. Duncan. Tr. 396. If a failure to maintain a safe workplace results in an injury,
it could reflect negatively on his performance evaluation. Tr. 397. Yet under his direction and
despite the Company’s strongly worded policy commitment to employee safety, the required
safety investigation in this instance was at best perfunctory and inadequate.

As discussed above, Mr. Duncan had already given Complainant’s co-workers significant
findings he’d reached about the accident before the investigation began. Neither he nor anyone
at Amtrak established the Accident Committee that Company policy requires. Mr. Duncan’s
manager directed him to conduct a reenactment of the accident. Tr. 530-3 1. Mr. Duncan .
delegated this duty to Mr. Walker, who failed to do it. /d. As Mr. Duncan candidly admitted at

trial:

Q. Was there a reenactment that was performed?
A. Not to my expectation.
Q. Was there any kind of a reenactment?

A. Yeah, I saw that there was something that happened. I wouldn’t describe it as
areenactment . . ..






